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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, DHUBRI

GR CASE No.: 587/2013

u/s. 406/420 I.P.C.

STATE

Vs

      Saroj Kr. Saha

PRESENT: PRASENJIT DAS,

JUDICIAL MAGISTRATE FIRST CLASS,

          DHUBRI

A P P E A R A N C E S: 

Asstt. P. P. FOR THE STATE: A. Kr. Paul

ADV. FOR THE DEFENCE: R. K. Jain

DATE OF EVIDENCE: 10.05.2018, 09.11.2018, 20.12.2018, 

              16.02.2019.

STATEMENT OF DEFENCE WAS RECORDED ON: 15.07.2019

DATE OF ARGUMENT: 15.07.2019

DATE OF JUDGMENT: 24.07.2019

                           J U D G M E N T

1. The case of the prosecution as revealed from the ejahar is that the

accused is a registered contractor under Dhubri Rural Road Division,

Dhubri and he completed various works under the said department

but, bills were not paid to him for which the accused filed Money Suit

No. 07/2003 in Dhubri and got a decree of the same and as a result of

which Rs.1,73,781/- along with interest of 6 per cent per annum was

directed to be paid and a total amount of Rs.2,01,797/- was paid to

the accused vide demand draft no. 19473 dated 13.04.2006 through

R.B.I,  Guwahati  and the same was intimated to  Dhubri  Rural  Road
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Division,  Dhubri.  According  to  the  informant,  who  is  Executive

Engineer, P.W.D. the accused again received Rs.1,88,443.00/- vide Vr.

No.22,23,24 dated 09.02.2012 against the same reference case for

the same work i.e.,  he received double payment and thereby with

criminal intention misappropriated the money and in spite of several

letters issued to him and has not returned back the double payment

money. As such, the present F.I.R. is filed vide G.D.E No. 482 dated

12.03.2013  and  registered  as  Dhubri  P.S.  Case  No.  183/2013  u/s.

406/420 I.P.C.

2. After investigation, I.O. submitted charge-sheet against accused Saroj

Kumar Saha u/s. 406/420 I.P.C.

3. On appearance of the accused before this court, bail was granted to

him on 29.01.2016 and thereafter vide order dated 08.07.2016 copy

was furnished to him and vide order dated 11.08.2016 charge u/s.

406/420 I.P.C. was framed in writing and read over and explained to

the accused persons to which he pleaded not guilty and claimed to be

tried.

4. During  the  trial,  the  prosecution  side  examined  four  witnesses

including the  informant.  Prosecution thereafter  closed  its  evidence.

Statement of defence was recorded u/s. 313 Cr.P.C. Defence adduced

no evidence.

5. Heard learned counsels  for  the prosecution and defence.  Judgment

could not be pronounced on 20.07.2019 due to absence of accused

and also due to severe flood in Dhubri which affected court work.

6. FOLLOWING POINTS WERE SET UP FOR DETERMINATION:-

(a)  Whether  the  accused  on  09.02.2012  was  entrusted  with

Rs.1,88,443/- and converted the same to his own use and thereby

committed an offence punishable u/s. 406 I.P.C.?

(b)  Whether the accused on the same date dishonestly cheated the

PWD Rural Road Division Dhubri by inducing to make payment in his

name knowing that he had already received the amount and thereby

committed an offence punishable u/s. 420 I.P.C.?
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7. DISCUSSION  ON  THE  POINT  FOR  DETERMINATION  AND

DECISION ARRIVED THEREON WITH REASONS:-

7.1 P.W-1, Bhudev Ch. Deori deposed that the accused filed a civil case

for recovery of money for work done by the accused for PWD and

the civil Court decreed in the accused's favour and the money was

paid to the accused by Director of PWD through Court and for the

same  work  Dhubri  PWD  Rural  Road  Division  again  paid  to  the

accused through cheque against the bill voucher submitted by the

accused  for  the  same  work  and  when  the  accused  were

communicated to return the second payment the accused did not

return the second payment.

         From the cross-examination of P.W-1, it is revealed that the

accused had sent advocate notice to the Executive Engineer, P.W.D

on 30.07.2012 and 03.10.2012. It  is  also revealed that  accused

also sent a reply dated 08.03.2013 to Executive Engineer. It is also

revealed that the accused intimated about the receipt of payment

and asked Executive Engineer to adjust double payment and his

pending  bills  and  if  any  due  remained,  then  he  will  refund  the

same.  It  is  also  revealed  that  every  head  of  payment  was

communicated  to  PW-1.  It  is  also  revealed  that  accused  never

denied to refund the excess amount, if any. He further stated that

accused  had  no  intention  to  cheat  the  P.W.D  department  nor

dishonestly took the said amount. It is also revealed that one Ujjal

Paul and two other Dealing Assistants were responsible for pending

bill  of  the accused and from 30.07.2012 to 19.03.2013 accused

approached P.W.D. to make adjustment for excess amount but the

pending bills of the accused could not be traced out. It is further

revealed that the double payment to the accused is not informed

to the Court  nor  a civil  case is  filed for  recovery of  the double

amount. It is revealed that by filing the present case recovery of

excess amount from the accused is the intention. He further stated

that police did not record his statement.
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7.2 P.W-2, Shah Alom who is the informant deposed that he received

the letter from Add. Chief Engineer PWD Roads that in M.E case no.

01/05 Saroj  Kumar Saha already received payment from Dhubri,

Court and an amount of Rupees two lakh and ten thousand only for

his contractual  work of  road,  but he came to know that for the

same work  the accused received another  one lakh eighty eight

thousand rupees from the Dhubri Division office and when a letter

was  issued  for  return  of  the  said  amount  from  his  office,  the

accused  assured  that  he  will  return  back  the  same  amount  in

installment but the accused did not return the same amount and

when a final notice for returning the same amount was issued then

the accused did not pay the same.

            From the cross-examination of P.W-2 it is revealed that the

witness  has  knowledge  of  advocate  notice  dated  30.07.2012,

03.10.2012 and 08.03.2013 and the same were not replied to by

them. It is also revealed that the accused informed the department

about  receipt  of  double  payment and for  adjusting the same in

three  pending  bills  but,  the  same  has  not  been  adjusted  as

government has not released any fund. It is further revealed that

accused never denied payment of excess money. It is also revealed

that he did not submit copies of official letter dated 04.03.2013,

24.09.2012 and Ext.-A, B & C to the I.O as well as before this Court.

PW-2 denied that the present case is filed to harass the accused

and to cover anomalies of PWD department.

7.3 P.W-3, Shahjahan Ali deposed that the accused is contractor in his

department and the accused executed work in the year 2006 but

due to pending of bill the accused filed a money suit before Dhubri

Court  and they submitted W.S in the said case and in the year

2012 they came to know from Chief Engineer Officer of Guwahati

that the decreetal amount has been paid to the accused by the

Reserve Bank through cheque and in the mean time in February,

2012 when fund was available in office double payment for the

same work was given to the accused and when through a letter it
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was  informed  to  the  accused  to  recover  the  payment  made

through Court to adjust the double payment the accused prayed

for  time  to  return  the  double  payment  in  installment,  but  the

accused did not return any amount till date. 

           In the cross-examination of P.W-3 deposed that the accused

requested them to adjust the pending bill with the excess payment

made and never denied refunding the double payment.

7.4 P.W-4, Ajijul Hoque Mollah deposed that the accused is a registered

contractor under his department and in February 2012 rupees one

lakh eighty thousand was paid to the accused by way of cheque for

work done by the accused and in March, 2012 a letter was received

from Addl. Chief Engineer PWD, Rural Guwahati that the accused

has already been paid Rupees Two lakh one thousand for the same

work in a civil case by way of draft issued by RBI. He further stated

that  Executive  Engineer  PWD Rural  Road Division  Dhubri  issued

letter  to  the  accused  for  refund  of  double  payment  and  the

accused  replied  by  stating  that  the  accused  received  the  said

amount  by  mistake  and  would  return  the  same  by  way  of

installment within some time frame but the accused failed to do

the same and then a final notice was issued to the accused and

getting no response from the accused ejahar was filed against the

accused in March, 2013.

      Cross-examination  of  P.W-4  reveals  that  the  accused

requested them to adjust the pending bill with the excess payment

made personally and in  writing and never  denied refunding the

double payment. He further stated that as there was no fund in

their department for adjusting the payment to the accused so, the

F.I.R was lodged against the accused and till date no payment has

been made due to lack of fund in the department.

7.5 In the statement of defence the accused stated that when he came

to  know  about  double  payment,  he  sent  Advocate  notice  on

30.07.2012 and 03.10.2012 to request the Engineer to adjust with

his pending bills and if any due remains after adjustment he will
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refund  the  same  forthwith  but  due  to  failure  of  the  Executive

Engineer to trace out the pending bills mentioned in his notices,

the payment has not been adjusted by the Executive Engineer till

date  and  till  date  after  adjustment  of  his  pending  bills,  he  is

entitled to get Rupees Six Lacs. 

7.6 The  evidence  on  record  reveals  that  ingredients  of  offence  u/s.

406/420  I.P.C.  are  not  made  out.  It  is  also  revealed  from  the

evidence  of  prosecution  that  the  PWD  department  had  made

double  payment  to  the  accused  with  full  knowledge  about  the

money suit and money execution filed by the accused. It is also

revealed that the accused also made efforts for adjustment of the

double payment with his pending bills but,  the same is pending

due to paucity of fund in the PWD department as revealed from the

cross-examination of  PW-4.  Accused still  has some pending bills

which has been admitted and if double payment is made, then the

fault lies with the P.W.D department. Money paid through RBI to

accused is within the knowledge of P.W.D department by official

communication and there is a clear admission of the said fact by

prosecution witness. How come double payment is made?  It is not

the fault of the accused. Bills are passed after careful scrutiny from

the accountant to the higher officials.  In my considered opinion,

accused  has  not  committed  any  offence  as  alleged.  Hence,

accused Saroj Kr. Saha is acquitted of the charges levelled against

him.

        O R D E R

The prosecution has no case against the accused Saroj Kr. Saha as

the  ingredients  of  offence  u/s.  406/420  I.P.C.  is  not  made  out

against him. Accordingly, the accused Saroj Kr. Saha is acquitted of

the  charges  u/s.  406/420  I.P.C.  against  him  and  is  set  forth  at

liberty.

The  bail  bonds  against  the  accused shall  remain  in  force  for  a

period of 6 months in view of section 437-A Cr.P.C.

   Page 6 of 7



      GR CASE No. 587/2013                                                     24.07.2019

The case is disposed of accordingly.

Given under my hand and seal of this Court on this the 24 th day of

July, 2019.

                                                                    Prasenjit Das, AJS
                                                                      Judicial Magistrate First Class

                Dhubri

A P P E N D I X

1. Prosecution Witnesses: 

 P.W-1: Bhudev Ch Deori
 P.W-2: Shah Alom/Informant
 P.W-3: Shahjahan Ali
 P.W-4: Ajijul Hoque Mollah

2. Defence Witnesses: None.

3. Court Witness: None. 

4. Prosecution Exhibits:

 Ext.-1: Ejahar
 Ext.-1(1): Signature of Informant.
 Ext.-1: Seizure List.
 Ext.-1(1): Signature of Bhudev Ch. Deuri.
 Ext.-1(2): Signature of Azizul Hoque Mollah.

5. Defence Exhibits:

 Ext.-A: Advocate Notice dated 30.07.2012.
 Ext.-A(1): Acknowledgment Card.
 Ext.-B: Advocate Notice dated 03.10.2012.
 Ext.-C: Advocate Notice dated 08.03.2013.
 Ext.-C(1): Acknowledgment Card.

                  Prasenjit Das
                                                                Judicial Magistrate First Class    
                                                                               Dhubri
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